FMI 2012 Federal Legislative and Regulatory Outlook
Ahead of the Thanksgiving break, all eyes in Washington were focused on the status of a deficit proposal out of the Joint Select Committee on Deficit Reduction (supercommittee), which was mandated to create a proposal with $1.2 trillion in government spending cuts.  Upon news that the supercommittee had failed to come to an agreement, lawmakers shifted blame to their counterparts in the opposing party and added to more of the uncertainty over a plan to address the nation’s rising deficit levels and the future of certain tax cuts and government programs.  The supercommittee’s impasse also added to the heavily polarized environment on Capitol Hill, especially as the country looks ahead to a contentious election year in 2012.  The 2012 election will likely be a significant factor in the workflow of Congress next year as lawmakers play dual roles as legislators and candidates while the majority control of both the House and the Senate remains on the line.  

The supercommittee’s failure will likely impact the agenda in 2012 as policymakers eye the potential automatic spending cuts that will be triggered in 2013, and there are a number of other issues that FMI expects to be addressed by lawmakers during the second legislative session of the 112th Congress in 2012.  FMI will continue to maximize the benefits of the debit card swipe fee reforms implemented in 2011, and we strive to achieve a transparent and fair system in the payments marketplace.  Lawmakers initiated campaigns to attempt to delay the implementation of the swipe fee reforms, but the reforms survived a Senate vote in June 2011 ahead of the release of the Federal Reserve’s final rule, in large part because of the efforts of the merchant community.  While the Federal Reserve’s final rule fell short in its scope of providing much needed relief, we are confident that our legislative successes will present additional opportunities for reform in 2012.  In November 2011, FMI joined fellow merchants in filing suit to challenge the final rule issued by the Federal Reserve, and we hope to see relief for merchants and consumers as a result of the litigation.

We will maintain our commitment to stopping any overreach from the National Labor Relations Board (NLRB) and the Department of Labor (DOL) with regard to regulatory enforcement in the workplace and will support legislative initiatives to block the onslaught of pro-union regulations and decisions.  FMI will remain engaged in opposing a number of key labor initiatives, which include the NLRB’s recent rulemaking that would drastically shorten the timeframe for union elections; the NLRB’s final rule that would mandate the posting of employee rights notices in workplaces and DOL’s “persuader” regulations that, if finalized, would expand reporting obligations for employers, consultants and lawyers by narrowing the long-standing “advice exemption” standard.  The DOL proposed rules would likely dissuade many law firms and third-party consultants from offering labor relations advice and services to employers because of the burdensome nature of these proposed regulations.  FMI is also supportive of legislative action to overturn the recent NLRB decision in the Specialty Healthcare case, which would allow multiple “micro” bargaining units at a worksite. “Micro” bargaining units would be detrimental to supermarkets in terms of job sharing and cross-training associates.
Congress is expected to move forward in its process with the new Farm Bill in 2012 that reauthorizes U.S. food and agriculture programs, and the issue of government spending cuts will remain a key aspect of the discussion.  The industry will closely monitor any changes to the nutrition title, which reauthorizes the Supplemental Nutrition Assistance Program (SNAP), as well as potential changes to dairy policy. As we head in to 2012, House and Senate Agriculture Committee leaders balanced their Farm Bill legislative plans with their directive to provide legislative recommendations to the Deficit Reduction Committee to make cuts in the programs over which they have authority. The timing and substance of Farm Bill 2012 conversations will be heavily influenced as a result of the Deficit Reduction Committee as details of the sequestration emerge.

Congress is also likely to continue its debate over tax reform as part of its attempts to balance the nation’s budget, but a broad based overhaul of the nation’s tax system is looking less likely in 2012, especially as lawmakers double as candidates during the 2012 election.  The issue of e-fairness saw some movement toward the end of the 111th Congress and may also see further legislative action over the next several months.  E-fairness refers to the equal tax treatment of retail sales, regardless of whether the purchase is made in a brick-and-mortar setting or online through a website.  As states continue to battle rising budget deficits and look for potential ways to raise revenue, FMI expects the issue to remain in focus and for Congress to remain serious about moving forward with federal legislation.

Last spring, the Food and Drug Administration released its proposed rule on chain restaurant menu labeling for establishments that primarily sell restaurant foods, contained in the health care law.  FDA’s proposed regulations would regulate supermarkets with 20 or more locations operating under the same banner, though the agency has also proposed an alternative “Option 2” that would effectively exclude supermarkets from the regulations.  FMI is seeking FDA’s adoption of “Option 2” when it releases its final rule, and we will continue to work for this exemption in 2012. FMI has pursued a number of legislative and regulatory options, including submitting detailed industry comments to FDA and submitting a letter to FDA from members of FMI’s Board of Directors, conveying the burden of the menu labeling requirement on our industry and working to get language included in the House Agriculture Appropriations bill outlining this issue.  FDA previously announced its intent to publish final regulations by the end of 2011, but the exact timing on the release of the final rule is now uncertain.  
FMI, with its coalition partners, will address a number of other priority issues within the health care law throughout the next year, including seeking flexible regulatory guidance and implementation of the definition of full-time vs. part-time employees, minimum work requirements, wait periods, auto-enrollment, calculation of employer penalties and how employers will communicate with state insurance exchanges.  The limitations to purchasing over-the-counter medical products with a flexible spending account debit card, which were imposed by provisions of the health care law, are another concern for FMI members.  The law now requires customers to obtain a prescription for the purchase of medical products with an FSA debit card even for those medicines that are available over-the-counter.  A number of bills were introduced in 2011 to remove the FSA debit card restrictions and received bipartisan support in both congressional chambers.  FMI supported the legislative efforts in 2011 and will continue to work on a legislative fix during the new legislative session.  In November 2011, the Supreme Court of the United States indicated that the Court would hear challenges to the health care law and review the constitutionality of certain aspects of the law.  The Court is expected to hear the case in March and make a final opinion by June 2012 during the heat of the 2012 election.  Lawmakers will continue to conduct oversight hearings on various sections of the legislation and will continue to attempt to repeal portions of the law.
The policy agenda of 2012 will be heavily influenced by themes surrounding economic growth and job creation as the economy remains one of the top issues that affect the electorate, but FMI believes that these are a handful of other important issues that may be addressed on Capitol Hill that could impact our industry.
