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Employee & Labor Relations

ACT NOW ADVISORY

The Department of Labor Makes It Easier for Employees to Sue for
Donning and Doffing

On June 16, 2010, the U.S. Department of Labor ("DOL") issued an "Administrator's Interpretation”
addressing the compensability of time employees spend changing clothes and equipment before and
after work (commonly referred to as "donning and doffing"). The Interpretation reversed opinion letters
on the subject issued by the Bush administration in 2002 and 2007, and lowered the standard for
employees to seek compensation for such activities.

The Interpretation addressed two issues. First, the Interpretation notes that Section 203(0) of the Fair
Labor Standards Act (which allows employers to negotiate with a union to exclude from compensable
time certain donning and doffing activities) should be narrowly interpreted. The DOL concluded that
time spent changing clothes (which can be lawfully excluded under the express terms of, or by custom
or practice under, a collective bargaining agreement) does not include time spent donning and doffing
safety or protective equipment in meat packing and other industries. Second, the DOL opined that even
non-compensable time spent changing clothes would constitute the start of the continuous work day,
thus making any walking or waiting time after that point compensable.

Employers in industries where workers regularly change clothes, wear safety equipment, or clean up
after work - including the meat packing, health care, construction, and manufacturing industries - should
take note of this important change in the DOL's position. Although the Interpretation is aimed primarily
at unionized workforces, it has much broader implications.

In addition, companies with employees who regularly change clothes, wear safety equipment, or have
responsibilities cleaning up after work should do the following:

¢ Review any applicable collective bargaining agreements to determine the scope of any agreed-
upon exclusion (or limitation) of employee compensation for donning and doffing time, and seek
legal advice on whether such provisions would be enforceable or lawful in light of the
Interpretation.

e Conduct an attorney-client privileged audit of payroll practices to confirm the point at which
employees don any protective equipment or change clothes, and whether employees are being
compensated for all time after this point until the employees change back into street clothes or
remove the protective equipment.

e Prohibit employees from changing into any specialized work clothing (such as gloves, smocks,
or special boots) or donning any safety equipment before their shift starts or the intended start
of the work day to avoid triggering an obligation to pay employees for all time thereafter (even if
they are simply walking or waiting and not performing any work).

e Review the location of changing areas and their proximity to time clocks to ensure that any
walking time after employees have started their work day by donning specialized clothing or




equipment is adequately captured in the payroll system.

For more information about this Act Now Advisory, please contact N.G.A.'s labor and employment
counsel at EpsteinBeckerGreen, Kara Maciel, Esq. at kmaciel@ebglaw.com or (202) 861-5328.
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EPSTEIN GECKER & GREEN P.C.

N.G.A. is the national trade association representing the retail and wholesale grocers that comprise the
independent sector of the food distribution industry. An independent retailer is a privately owned or
controlled food retail company operating a variety of formats. Most independent operators are serviced
by wholesale distributors, while others may be partially or fully self-distributing. Some are publicly
traded but with controlling shares held by the family and others are employee owned. Independents are
the true "entrepreneurs"” of the grocery industry and dedicated to their customers, associates, and
communities. N.G.A. members include retail and wholesale grocers, state grocers associations, as well
as manufacturers and service suppliers. For more information about N.G.A. and the independent sector
of the industry, see the N.G.A. website: www.nationalgrocers.org.
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EpsteinBeckerGreen is uncompromising in its pursuit of legal excellence and client service in its areas
of practice: Health Care and Life Sciences, Labor and Employment, Litigation, Real Estate, Business
Law, Employee Benefits and Immigration. The Firm is also known for its service to clients in the health,
hospitality, financial services and energy industries, among others, representing entities from Fortune
100 companies to startups. Our commitment to these practices and industries reflects the founders'
belief in focused proficiency paired with seasoned experience.

This document has been provided for informational purposes only and is not intended and should not
be construed to constitute legal advice. Please consult your attorneys in connection with any fact-
specific situation under federal law and the applicable state or local laws that may impose additional
obligations on you and your company. Attorney Advertising.
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