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SUPERIOR COURT OF WASHINGTON

FOR KITTITAS COUNTY

	Kittitas County Farm Bureau, Washington State Farm Bureau Federation,  Washington Restaurant Association, Washington Retail Association, Washington Food Industry Association,




Petitioners and Plaintiffs,

    v. 

Judy Schurke, Director of the Washington Department of Labor and Industries, 

Washington Department of Labor and Industries, an agency of the State of Washington,




Respondents and Defendants.

_________________________________________
	)

)

)

)

)

)

)

)

)

)

)
)
)
)
)
)
	No. ________
PETITION AND COMPLAINT 




Petitioners and Plaintiffs (Plaintiffs) allege as follows:

I.  INTRODUCTION

1. The Department of Labor and Industries (L&I) has the duty to adjust the minimum wage applicable in Washington consistent with the federal urban worker consumer price index to maintain employees’ purchasing power.  Contrary to a recent formal opinion of the State Attorney General, L&I  has decided to increase the minimum wage because the consumer price index increased over the last 12 months without reflecting that there has been a greater decrease in the consumer price index.  The result is that the minimum wage ratchets up whenever there is an increase in the urban worker’s consumer price index but does not take into account overall decreases in the same index. Because increases in the minimum wage particularly affect entry level jobs in many sectors, the Court should resolve the ambiguity in the law and determine the propriety of L&I’s decision. 
II.  PARTIES

2. The Kittitas County Farm Bureau is _________________________________________________________________________________________________________________________________________________________________________________________________________________________________
3. The Kittitas County Farm Bureau has members which reside or have their principal place of business in Kittitas County which have and are expected to continue to hire some employees at the minimum wage and, therefore, would otherwise have standing to sue in their own right.  The interest in determining what the minimum wage should be is an interest germane to the Kittitas County Farm Bureau’s purpose.  The claims here, involving questions of law, nor the relief requested requires the participation of individual members of the Kittitas County Farm Bureau in this suit. 

4. The Washington State Farm Bureau Federation (State Farm Bureau) is a voluntary, grassroots advocacy organization representing the social and economic interests of farm and ranch families at the local, state, and national levels.  The WFB represents agricultural producers throughout Washington. The WFB was formed in 1920 to promote agricultural interests in Washington. The WFB represents 25 county Farm Bureaus with over 38,000 farmer and rancher members interested in maintaining a strong and viable agricultural industry in Washington.  WFB strives to protect the economic viability of farmers and ranchers. Agriculture generates an estimated $5.8 billion of farm gate value with an estimated $29 billion impact to the state’s economy.  Any curtailment of use of water for stock watering purposes, as advocated in Plaintiffs’ Complaint, would have a dramatic negative impact on WFB members and the economy. WFB members are in the business of producing agricultural products. Agriculture is currently a distressed economic sector.  As an organization, WFB strives to protect the economic viability of our farmers and ranchers who, despite agriculture’s contribution to the state’s economy, are in a precarious position.  Most producers are experiencing extremely low prices while operating costs continue to rise.  

5. The State Farm Bureau has members which reside or have their principal place of business in Kittitas County which have and are expected to continue to hire some employees at the minimum wage and, therefore, would otherwise have standing to sue in their own right.  The interest in determining what the minimum wage should be is an interest germane to the State Farm Bureau’s purpose.  The claims here, involving questions of law, nor the relief requested requires the participation of individual members of the State Farm Bureau in this suit.

6. The Washington Restaurant Association (Restaurant Association), formed in 1929, represents more than 5000 small and large businesses in the restaurant and hospitality industry.  The Restaurant Association’s  membership includes single owner operated restaurants, chain restaurants, national and local quick service restaurants, hotels, suppliers, coffee shops, private dining and golf clubs, and retailers.  Collectively, the Restaurant Association works on behalf of the largest private sector employer in Washington State – with more than 185,000 people employed in the industry.  The more than 12,500 restaurants in Washington State contribute $12.2 billion to the state economy and generate $635 million in state taxes.  The Restaurant Association have a keen interest in how the minimum wage is adjusted annually.  Washington State is one of only 10 states that does not have common sense exclusions to value tips that employees receive against the minimum wage.  Due to the fact that no allowance for tips is permitted, the challenges facing businesses in the hospitality increase as the minimum wage increases.   
7. The Restaurant Association has members which reside or have their principal place of business in Kittitas County which have and are expected to continue to hire some employees at the minimum wage and, therefore, would otherwise have standing to sue in their own right.  The interest in determining what the minimum wage should be is an interest germane to the Restaurant Association’s  purpose.  The claims here, involving questions of law, nor the relief requested requires the participation of individual members of the Restaurant Association in this suit.

8. The Washington Retail Association (Retail Association) is an organization lawfully created under Washington law to operate pursuant to Section 501C(6 ) under the Internal Revenue Code and, as a trade association, it represents retailers, wholesalers, distributors, and malls across Washington state.  WRA has 2800 storefront members including large and small businesses.

9. The Retail Association has members which reside or have their principal place of business in Kittitas County which have and are expected to continue to hire some employees at the minimum wage and, therefore, would otherwise have standing to sue in their own right.  The interest in determining what the minimum wage should be is an interest germane to the Retail Association’s purpose.  The claims here, involving questions of law, nor the relief requested requires the participation of individual members of the Retail Association in this suit.

10. The Washington Food Industry Association (Food Industry Association) is a not-for-profit trade association representing and promoting the interests of the independent, family-owned grocery industry.  Its 580 members consist of independently owned retail grocers, wholesale distributors, food producers and brokers.  Our purpose is to assist in securing and enforcing sound municipal, state, and national legislation and regulation that will protect the profits of the industry, grow jobs and assure a healthy and safe food system for the consuming public.  The WFIA accumulates and disseminate information to assist in legislative and regulatory compliance.  We sponsor programs that seek to contain or reduce costs of operation for our members and promote workplace safety.  Our goal is to help the independent, family-owned grocery industry thrive in the State of Washington.
11. The Food Industry Association has members which reside or have their principal place of business in Kittitas County which have and are expected to continue to hire some employees at the minimum wage and, therefore, would otherwise have standing to sue in their own right.  The interest in determining what the minimum wage should be is an interest germane to the Food Industry Association’s purpose.  The claims here, involving questions of law, nor the relief requested requires the participation of individual members of the Food Industry Association in this suit.

12. The Washington Department of Labor and Industries is an agency of the State of Washington with responsibilities under RCW 49.46.020 to determine the minimum wage which must be paid workers in Washington. 

13. Respondent and Defendant (Defendant) Judy Schurke is the Director of the Washington Department of Labor of Industries (L&I), is responsible for the actions of L&I alleged herein, and is sued in her official capacity as the Director of L&I.

III. JURISDICTION AND VENUE

This Court has jurisdiction over this matter under Article IV, Section 6 of the Washington Constitution because jurisdiction has not been vested exclusively by law in some other court. 

14. Venue is proper in this Court under RCW 49.46.080 and RCW 34.05.510(1) because petitioner Kittitas County Farm Bureau resides and has its principal place of business in Kittitas County.

Iv. FACTS

15. In 1998, the voters of Washington adopted Initiative 688.  That measure amended RCW 49.46.020, which now states in full:
(1) Until January 1, 1999, every employer shall pay to each of his or her employees who has reached the age of eighteen years wages at a rate of not less than four dollars and ninety cents per hour.

(2) Beginning January 1, 1999, and until January 1, 2000, every employer shall pay to each of his or her employees who has reached the age of eighteen years wages at a rate of not less than five dollars and seventy cents per hour.

(3) Beginning January 1, 2000, and until January 1, 2001, every employer shall pay to each of his or her employees who has reached the age of eighteen years wages at a rate of not less than six dollars and fifty cents per hour.

(4)(a) Beginning on January 1, 2001, and each following January 1st as set forth under (b) of this subsection, every employer shall pay to each of his or her employees who has reached the age of eighteen years wages at a rate of not less than the amount established under (b) of this subsection.

(b) On September 30, 2000, and on each following September 30th, the department of labor and industries shall calculate an adjusted minimum wage rate to maintain employee purchasing power by increasing the current year's minimum wage rate by the rate of inflation. The adjusted minimum wage rate shall be calculated to the nearest cent using the consumer price index for urban wage earners and clerical workers, CPI-W, or a successor index, for the twelve months prior to each September 1st as calculated by the United States department of labor. Each adjusted minimum wage rate calculated under this subsection (4)(b) takes effect on the following January 1st.

(5) The director shall by regulation establish the minimum wage for employees under the age of eighteen years.

16. Under this statute, the consumer price index for urban workers is used to set the minimum wage throughout the state, including both urban and rural areas.

17. Currently, the minimum wage for the State of Washington is higher than any state and the District of Columbia. 

18. Defendant Schurke requested an opinion from the Attorney General to respond to her questions about increasing the minimum wage when there had been an increase in inflation in the last twelve months but that time period had been preceded by a period of greater deflation.  On September 15, 2010, the Attorney General issued a formal opinion in response, which is attached hereto as Exhibit A. 
19. On October 15, 2010, L&I announced that it was raising the minimum wage that employers must pay its employees to $8.67 per hour, beginning on January 2, 2011.  This represents an increase of 12 cents in the current minimum hourly wage.  A true and correct copy of L&I’s announcement is attached hereto as Exhibit B.

20. L&I rejected the Attorney General’s opinion and recognized that the issue was likely to be settled in court. 

21. Since 1998, the CPI-W has increased every year, except the CPI-W dropped between 2008 and 2009.  Although there was an increase in the CPI-W between September 2009 and 2010, the CPI-W in 2010 is still less than the CPI in 2008.
22. No increase in the minimum wage is warranted in order to maintain employee purchasing power. 
23. L&I’s interpretation of RCW 49.46.020 is erroneous.
24. Plaintiffs include organizations whose members pay employees at the minimum wage and are likely to continue to start employees in their businesses at the minimum wage.  When the minimum wage is increased without regard to increase in demand for the products or services being provided and without regard to any increase in productivity, increases in the minimum wage represent fewer employees that can be hired at entry level positions.  Plaintiffs and their members are prejudiced by the increase in the minimum wage determined on October 15, 2010 and scheduled to go into effect on January 1, 2011.
V.  FIRST CAUSE OF ACTION

(Judicial Review Under RCW 49.46.080)

25. Plaintiffs incorporate by reference each and every allegation contained in Paragraphs 1 through __ inclusive as though set forth in full here.

26. The change in the minimum wage is a change or modification of previously established regulation determined by Defendants Schurke and L&I for purposes of RCW 49.46.080. 

27. Plaintiffs are interested parties seeking review of the director’s order changing the minimum wage and hereby pray that the director’s decision be set aside pursuant to RCW 49.46.080(2).
VI.  SECOND CAUSE OF ACTION

(RCW 34.05.570(4))
28. Plaintiffs incorporate by reference each and every allegation contained in Paragraphs 1 through __ inclusive as though set forth in full here.

29. The following information is provided pursuant to RCW 34.05.546

a. The mailing address of the Kittitas County Farm Bureau is ____

b. The mailing address of the State Farm Bureau is 975 Carpenter Rd NE, Suite 301, Lacey, WA  98516.
c. The mailing address of the Restaurant Association is 510 Plum Street S.E., Suite 200, Olympia, Washington 98501-1587.
d. The mailing address of the Retail Association is PO Box 2227, Olympia, WA  98507-2227.
e. The mailing address of the Food Industry Association is P.O. Box 706

Olympia, WA  98507-0706.
f. The name and address of plaintiffs’ attorney is Richard M. Stephens, Groen Stephens & Klinge LLP, 11100 NE 8th Street, Suite 750, Bellevue, WA  98004.
g. The name and address of the agency whose action is at issue is the Department of Labor and Industries, PO Box 44000, Olympia, WA 98504-4000.

30. Defendants’ decision to increase the minimum wage was not the promulgation of a rule under Defendants’ rulemaking procedures or under the procedures established in RCW 34.05.310, et seq. 
31. Defendants’ decision to increase the minimum wage was not an order in an adjudicative proceeding under RCW 34.05.410, et seq and, hence, there are no other parties to identify under RCW 34.05.546(5). 
32. The decision to increase the minimum wage is “other agency action” as referenced in RCW 34.05.570(4).
33. Plaintiffs’ right to employ persons at the prior minimum wage are violated by the decision to increase the minimum wage and Plaintiffs are prejudiced or likely to be prejudiced by that decision for purposes of RCW 34.05.530.

34. Plaintiffs’ interests and view of the law are among those which L&I was required to consider when it decided to increase the minimum wage.

35. A judgment in Plaintiffs’ favor would substantially eliminate or redress the prejudice to Plaintiffs. 

36. The decision to increase the minimum wage is outside the statutory authority of the agency as conferred by RCW 49.46.020 for purposes of RCW 34.05.570(4)(c)(ii).

37. The decision to increase the minimum wage is arbitrary and capricious for purposes of RCW 34.05.570(4)(c)(iii). 

38. The decision to increase the minimum wage should be set aside and the agency action should be enjoined or stayed pursuant to RCW 34.05.574.


VI.  THIRD CAUSE OF ACTION

(Writ of Mandate—RCW 7.16.150. et seq.)

39. Plaintiffs incorporate by reference each and every allegation contained in Paragraphs 1 through ___ inclusive as though set forth in full here.

40. Defendant Shurke has a nondiscretionary duty to implement RCW 49.46.020.

41. She has failed to perform such duties in compliance with the law.

42. The Court should compel Defendant Shurke to reverse her change of the minimum wage for the reasons stated above.

43. If a writ of mandate is not issued, Plaintiffs and their members will be forced to change the wages of employees who are paid at the minimum wage level and may be unable to hire additional employees at the prior minimum wage or be required to let go employees who are currently making the minimum wage.  Such employment changes are disruptive to employers and employees, making resolution of this issue in the ordinary course of law neither adequate, nor speedy.
44. Plaintiffs have no other plain, speedy and adequate remedy in the ordinary course of law.
VII.  FOURTH CAUSE OF ACTION

(Declaratory and Injunctive Relief—RCW 7.24.010, et seq.)

45. Plaintiffs incorporate by reference each and every allegation contained in Paragraphs 1 through ___ inclusive as though set forth in full here.

46. Plaintiffs and members of Plaintiffs are persons whose rights and legal relations are governed by RCW 49.46.020 and have questions to be determined on the construction of the statute and validity of Defendants’ actions in implementing the statute. 

47. Plaintiffs are entitled to a declaration of rights and obligations under the statute because they have a clear legal right to have RCW 49.46.020 properly applied and Defendants’ decision to increase the minimum wage will result in substantial and actual injury. 
48. A ruling by this Court will terminate the controversy between Plaintiffs and Defendants. 

IX.  PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray that the Court:

1. Review and set aside Defendant Schurke’s decision to increase the minimum wage;
2. Enjoin Defendants from implementing the increased minimum wage;
3. Alternatively, issue a writ of mandate compelling Defendant Schurke to reverse her decision to increase the minimum wage;
4. Alternatively, declare whether the increase in the minimum wage is valid under RCW 49.46.020;

5. Order Defendants to repay all costs of suit and attorney fees incurred by Plaintiffs.

6. Such other and further relief as the court deems appropriate in law or equity upon the facts of this case.

RESPECTFULLY SUBMITTED this ___ day of November, 2010.

Groen Stephens & Klinge LLP

By:







Richard M. Stephens, WSBA #21776

Attorneys for Petitioners and Plaintiffs
DECLARATION OF SERVICE

I, Linda Hall, declare:  

I am not a party in this action.  I reside in the State of Washington and am employed by Groen Stephens & Klinge LLP in Bellevue, Washington.

On November ____, 2010, I caused a true copy of the foregoing document to be served on the following persons via the following means:

	Need to serve the office of the director at the principle office


Office of the AG by mail?


	 FORMCHECKBOX 
  Hand Delivery via Legal Messenger

 FORMCHECKBOX 
  First Class U.S. Mail

 FORMCHECKBOX 
  Federal Express Overnight

 FORMCHECKBOX 
  Electronic Mail

 FORMCHECKBOX 
  Other _________________________

 FORMCHECKBOX 
  Hand Delivery via Legal Messenger

 FORMCHECKBOX 
  First Class U.S. Mail

 FORMCHECKBOX 
  Federal Express Overnight

 FORMCHECKBOX 
  Electronic Mail

 FORMCHECKBOX 
  Other _________________________



	
	



I declare under penalty of perjury of the laws of the State of Washington that the foregoing is true and correct and that this declaration was executed this ____ day of November, 2010 at Bellevue, Washington.

Linda Hall
	PETITION AND COMPLAINT - 1

	Groen Stephens & Klinge LLP

11100 NE 8th Street, Suite 750

Bellevue, WA 98004

(425) 453-6206





